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Shareholder vs. Director

• Shareholders are owners of the capital of the company
whereas Directors manage the company

• No specific authority is conferred on individual directors by
virtue of their position as directors other than their being
entitled to sit as members of the board. Directors can only
exercise authority collectively as members of the board of
the company.



Shareholders

• An interrelated bundle of rights and liabilities

• Shareholders do not owe a duty to a company by virtue of their
shareholdings

• Shareholder liability is limited to capital in the company

• Corporations and their shareholders are separate legal persons.
See Salomon v. Salomon & Co. (1896), [1897] A.C. 22 (H.L.).

• Two basic consequences flow from this central proposition:
limited liability and limited rights. With respect to limited
liability, it can be stated as a general proposition that a
company is liable for its contracts and torts, while its
shareholders have no such liability. See Prudential Assurance
Co. v. Newman Industries Ltd., [1982] 2 W.L.R. 31, [1982] 1 All
E.R. 354 at 367 (C.A.).



Directors

A director is an individual who "must manage or supervise the
management of the affairs and business of the company"

(1) "Stewards" of the corporation;

(2) The governing body of the corporation;

(3) Board manages the corporation concerned for the collective benefit
of all of the shareholders in the corporation;

(4) They are agents or trustees for the corporation; and

(5) "The precise nature of the position that an individual holds as a
corporate director may, at some times, be difficult to define.

Individual directors collectively constitute the board but the
board of directors, per se, is not itself a legal entity at common law",
as stated in Reynolds v. Altherton (1992), 127 L.T.189 (H.L.).



Board of Directors

The role of the board is to: 

(1) Choose the chief executive officer;

(2) Monitor activities of management; and

(3) Seek to protect and hopefully, increase the value of the
investment of the shareholder.



What Situations Lead to Shareholder Disputes?

Typically there are a few categories of situations where
shareholder disputes will arise:

(1) Family Feud;

(2) The entrepreneurial visionary – autocratic leader (self-
imposed);

(3) The Dead Lock;

(4) Odd man out (divergence of opinions/visions); and

(5) Hand in the Cookie Jar.



Relief in Legal Proceedings

Section 234 of the British Columbia Business Corporations Act
(BCA) provides:

234 If, in a legal proceeding against a director, officer, receiver,
receiver manager or liquidator of a company, the court finds that
that person is or may be liable in respect of negligence, default,
breach of duty or breach of trust, the court must take into
consideration all of the circumstances of the case, including those
circumstances connected with the person's election or
appointment, and may relieve the person, either wholly or partly,
from liability, on the terms the court considers necessary, if it
appears to the court that, despite the finding of liability, the
person has acted honestly and reasonably and ought fairly to be
excused.



The Rule in Foss v Harbottle 
(1843), 2 Hare 461, 67 E.R. 189. 

• Foss v. Harbottle stands for the fundamental principle of
company law that a company and its shareholders are different
entities and only the company can sue for a wrong done to it.



Common law exceptions to Foss and Harbottle

• Where the company is doing or intending to do something
beyond its power;

• Where the company is doing or intending to do something
which constitutes a fraud on the minority and the persons
controlling the company's activities are the beneficiaries of the
fraud;

• Where a resolution has been or is proposed to be passed
which requires more than 50% of the voting shares but is or
has been passed by only 50% of the voting shares; or

• Where the personal and individual rights of membership of the
plaintiff have been invaded in which case the interests of
justice require the rules be disregarded.



Derivative Actions
232 (1) In this section and section 233,

"complainant" means, in relation to a company, a shareholder or director of
the company;
"shareholder" has the same meaning as in section 1(1) and includes a
beneficial owner of a share of the company and any other person whom the
court considers to be an appropriate person to make an application under
this section.
(2) A complainant may, with leave of the court, prosecute a legal proceeding

in the name and on behalf of a company
(a) to enforce a right, duty or obligation owed to the company that could

be enforced by the company itself, or
(b) to obtain damages for any breach of a right, duty or obligation referred

to in paragraph (a) of this subsection.
(3) Subsection (2) applies whether the right, duty or obligation arises under

this Act or otherwise.
(4) With leave of the court, a complainant may, in the name and on behalf of

a company, defend a legal proceeding brought against the company.



Powers of Court in Relation to Derivative Actions

233 (1) The court may grant leave under section 232 (2) or (4), on terms it
considers appropriate, if

(a) the complainant has made reasonable
efforts to cause the directors of the
company to prosecute or defend the legal

proceeding,
(b) notice of the application for leave has been

given to the company and to any other
person the court may order,

(c) the complainant is acting in good faith, and
(d) it appears to the court that it is in the best

interests of the company for the legal
proceeding to be prosecuted or defended.



Reasonable Efforts

• A letter is often sufficient
• Reasonableness of Company pursuing the action is a consideration
• If there is no hope that the company will bring the action this requirement 

may be waived



Acting in Good Faith

• A strict requirement

• The application must be considered in light of the company’s
conduct and lack of disclosure. Discovery Enterprises Inc. v.
EBCO Industries Ltd. [1997] B.C.J. No. 1766

• Each case is analysed on its own set of facts
• Where there is a reasonable chance of success usually is a

finding of good faith
• Complainant should not be involved in the impugned act



Best Interests of the Company

• The court must decide if the action has a reasonable chance of
success and if it does, weigh the possible benefits of such an
action against the detriment to the company of pursuing
litigation that its directors wished it to avoid.

• The advantages and disadvantages that must be weighed are
those of the company, not those of the complainant.

• There are few examples where a courts have found that an
action is not in the best interests of a company despite having
merit. This is likely due to the obvious difficulty of knowing the
full size and merits of a case at the outset
– For an example see Schladegg v. Alaska Apollo Resources Inc. 1994 Can Lii

1623(BCSC) - or Creative Realty Corp. v. 333 Terminal Holdings Ltd., S.C.,
Ross J., Doc. 2011 BCSC 638



Instances Where a Derivative Action Has Been Allowed

• Not limited to Obligations arising from the Business Corporations
Act;

• Actions against majority shareholders, directors and closely
aligned parties;

• For fraud by directors;

• Against directors for failing to properly ratify acts;

• For Directors breach of fiduciary duty;

• Repayment of debts owed to the company;

• Breaches of the Business Corporations Act; and

• Conversion of corporate assets/opportunity.



Obstacles to Prosecution of a Derivative Action
• Funding of litigation
• Discovery – can only discover a representative of the other party

not the company (i.e. the defendant) and the Defendants can
discover the representative of the company (often a subordinate)

• Difficulty getting information from the company (your client)
• Document production (court can give directions)
• Cannot obtain privileged documents

• Cannot amend the pleadings
• Cannot settle without approval of the court
• Counsel owes company a duty
• Settlement is in the favour of the company not the complainant
• An unsuccessful complainant will not be successful for

indemnification of legal fees – while it follows that a successful
plaintiff should be entitled to reimbursement for legal fees the
amount that they pay/ accumulated may not be considered
reasonable



Oppression remedy
Section 227 of the BCA reads as follows:

227(1) For the purposes of this section, "shareholder" has the same meaning as
in section 1(1) and includes a beneficial owner of a share of the
company and any other person whom the court considers to be an
appropriate person to make an application under this section.
(2) A shareholder may apply to the court for an order under this

section on the ground
(a) that the affairs of the company are being or have been

conducted, or that the powers of the directors are being or
have been exercised, in a manner oppressive to one or more of
the shareholders, including the applicant, or

(b) that some act of the company has been done or is threatened,
or that some resolution of the shareholders or of the
shareholders holding shares of a class or series of shares has
been passed or is proposed, that is unfairly prejudicial to one
or more of the shareholders, including the applicant.



Oppression

• Oppression is conduct which is "burdensome, harsh or wrongful".
Unfairly prejudicial conduct is conduct which is unjustly or
inequitably detrimental to a shareholder's interests.

• Required that the majority has not dealt fairly and honestly with
the minority;

• Subject to the articles of incorporation, neither bad faith nor an
improper motive is a necessary ingredient for a claim to succeed;

• The Court cannot ignore articles of incorporation which, in
themselves, have contractual force

• It is not oppressive conduct under the BCA to enforce rules that
have been established pursuant to the articles of incorporation of
the company, and that have been accepted by the shareholders of
the company.



Personal Action for Oppression

• In order to maintain a personal action for oppression, an
applicant shareholder must establish harm to his interests as a
shareholder, as distinct from his interests as a director, officer
or employee;

• The applicant must also establish harm to his shareholder
interests as distinct from the interests of the other
shareholders



Hard Rights vs. Soft Rights

In the case of a family company where trust and affection prevent
the parties from drawing up contracts to govern their affairs, it is
appropriate to take a more liberal approach to the words "just and
equitable"

• Hard Rights: rights granted by Articles of incorporation or the
BCA

• Soft Rights: reasonable expectations in cases of quasi
partnerships



Reasonable Expectations

Is an objective but useful considerations include:

• general commercial practice;

• the nature of the corporation;

• the relationship between the parties;

• past practice;

• steps the claimant could have taken to protect itself;

• representations and agreements;

• the fair resolution of conflicting interests between corporate
stakeholders

• BCE Inc v 1976 Debenture Holders 2008 SCC 69



Example of Oppressive Conduct

• Treating a company as a sole proprietorship by failing to
account for corporate funds in a timely manner, unauthorized
use of corporate funds for personal expenses, and failure to
obtain a shareholders' resolution on the principal's salary
(Brokx v. Tattoo Technology Inc., [2004] B.C.J. No. 2711, 2004
BCSC 1723;

• Failure to follow the statutory requirements for corporate
governance (Burdeny v. K & D Gourmet Baked Foods and
Investments Inc. (1999), 48 B.L.R. (2d) 16 (S.C.))

• Breach of a settled practice (Safarik)

• Exclusion of a shareholder from participation and management
in a business, contrary to the arrangements which previously
had existed between the principals (Naneff v. Con-Crete
Holdings Limited et al);



Examples of Oppressive Conduct - Continued

• The taking of management fees as a device to divert the profits
of the company to a majority is conduct oppressive to a
minority. National Building Maintenance Ltd. and Lee v. Dove
(1972) BCJ No 605

• Unequal repayment of shareholder loans to the preference of
one shareholder which is contrary to the shareholders'
agreement (Rooke v. Rodenbush, [1993] B.C.J. No. 628 (S.C.);

• Failure to pay shareholder loans in a reasonable period of time

• Issuing false financial statements

• Refusing to postpone an AGM when it was known that the
other shareholder was mistaken about the time of the meeting

• Appointing directors without elections

• Not charging interest on a loan to a family member



Examples of Oppressive Conduct - Continued

• Failure to follow the statutory requirements for corporate
governance (Burdeny v. K & D Gourmet Baked Foods and
Investments Inc. (1999), 48 B.L.R. (2d) 16 (S.C.))

• Failure to disclose documents and financial information

• Termination of employment
• While the effect of one of the acts mentioned may not be

sufficient to ground a finding of oppressive or unfairly
prejudicial conduct, the cumulative effect of the conduct may
constitute oppressive conduct. Paley v. Leduc [2002] B.C.J.
No.2845



Wind Up/ Liquidation Remedy

324(1) On an application made in respect of a company by the
company, a shareholder of the company, a beneficial
owner of a share of the company, a director of the
company or any other person, including a creditor of the
company, whom the court considers to be an appropriate
person to make the application, the court may order that
the company be liquidated and dissolved if:

(a) an event occurs on the occurrence of which the
memorandum or the articles of the company provide
that the company is to be liquidated and dissolved,
or

(b) the court otherwise considers it just and equitable to
do so.



Wind Up/ Liquidation Remedy - Continued

• In the absence of a finding that a company be liquidated or
dissolved, an applicant shareholder still may obtain an
oppression remedy by establishing under s. 324(1) (b) that it
would be just and equitable to grant such relief. The "just and
equitable" test permits a broader or more liberal approach to
assessing conduct that may have impacted on a shareholder's
rights. An inquiry into what is just and equitable extends
beyond an examination of the narrow legal or proprietary
rights given to a shareholder under the articles of association

• In order to invoke the windup provisions of the Act, the
Petitioner need not show that there has been any oppression.



Typical Categories of Wind Up

– acts or omissions in contravention of the
articles of incorporation;

– dishonest conduct;

– deadlock;

– disappearance of the substratum of the
company;

– exclusion of a quasi partner; and

– breach of a settled practice.



Remedies

The Court may:

(a) make an order that the company be liquidated and dissolved;

(b) make any order under section 227 (3) it considers appropriate.



Remedies Available for Oppression and Wind up
BCBCA s. 277(3) On an application under this section, the court may, with
a view to remedying or bringing to an end the matters complained of and
subject to subsection (4) of this section, make any interim or final order it
considers appropriate, including an order:

(a) directing or prohibiting any act,

(b) regulating the conduct of the company's affairs,

(c) appointing a receiver or receiver manager,

(d)directing an issue or conversion or exchange of shares,

(e) appointing directors in place of or in addition to all or any of the
directors then in office,

(f) removing any director,

(g) directing the company, subject to subsections (5) and (6), to purchase
some or all of the shares of a shareholder and, if required, to reduce
its capital in the manner specified by the court,



Remedies Available for Oppression and Wind up - Continued

(h) directing a shareholder to purchase some or all of the shares of any
other shareholder,

(i) directing the company, subject to subsections (5) and (6), or any
other person, to pay to a shareholder all or any part of the money
paid by that shareholder for shares of the company,

(j) varying or setting aside a transaction to which the company is a
party and directing any party to the transaction to compensate any
other party to the transaction,

(k) varying or setting aside a resolution,

(l) requiring the company, within a time specified by the court, to
produce to the court or to an interested person financial statements
or an accounting in any form the court may determine,



Remedies Available for Oppression and Wind up - Continued

(m) directing the company, subject to subsections (5) and (6), to
compensate an aggrieved person,

(n) directing correction of the registers or other records of the
company,

(o) directing that the company be liquidated and dissolved, and
appointing one or more liquidators, with or without security,

(p) directing that an investigation be made under Division 3 of
this Part,

(q) requiring the trial of any issue, or
(r) authorizing or directing that legal proceedings be commenced

in the name of the company against any person on the terms
the court directs



Considerations for Remedies

• A proper consideration when fashioning a remedy is the effect
that a particular order will have upon the other shareholders
and the creditors of the company Safarik

• The issue to be resolved in appointing a receiver is whether it is
just and convenient to appoint a receiver. Fajendazz Foundation
v. HPY Industries Ltd. [1998] B.C.J. No. 164

• To determine whether to wind up a company the consideration
is whether it is just and equitable that it be wound up. Paley v.
Leduc, [2002] B.C.J. No. 2845 (B.C.S.C.)

• What is Just and Equitable



Valuation

• Shares are to be priced at fair value as opposed to market value
as if the oppression did not occur.

• Date of valuation may depend on what is fair:

– The usual date for valuation in a sale under the oppression remedy is the
date the Petition was filed. The valuation as of that date must make
allowance for the future prospects, as seen from that date, and for any
negative effect upon the value of the shares on that date caused by the
oppression itself. But where the route to the oppression remedy lies
through the winding-up provisions, the petition date may not be the
fairest date for valuation. Oakley v.McDougall [1987] B.C.J. No.1226

• Minority discount or not

• Shot gun clause



Dissent/ Appraisal Remedy

• A shareholder may not waive generally a right to dissent but
may, in writing, waive the right to dissent with respect to a
particular corporate action.

• In BC Dissent is available to beneficial owners of shares (not so
in all provinces).

• Special rules for beneficial owners.



Dissent/ Appraisal Remedy – Continued 
A shareholder of a company, whether or not the shareholder's shares 
carry the right to vote, is entitled to dissent as follows:
(a) in respect of a resolution to alter the articles to alter restrictions on 

the powers of the company or on the business it is permitted to carry 
on;

(b) in respect of a resolution to adopt an amalgamation agreement;
(c) in respect of a resolution to approve an arrangement, the terms of 

which arrangement permit dissent;
(d) in respect of a resolution to authorize or ratify the sale, lease or 

other disposition of all or substantially all of the company's 
undertaking;

(e) in respect of a resolution to authorize the continuation of the 
company into a jurisdiction other than British Columbia;

(f) in respect of any other resolution, if dissent is authorized by the 
resolution;

(g) in respect of any court order that permits dissent.



Dissent/ Appraisal Remedy – Continued 

• A shareholder wishing to dissent must prepare a separate notice of dissent
with respect to all of the shares, registered in the shareholder's name and
deliver it to the Company

• After the Company receives the Shareholders notice of dissent the
Company must send a notice to the shareholder advising that it wishes to
proceed with the action and specify how the dissent is to be completed

• A dissenter who receives a notice, if the dissenter wishes to proceed with
the dissent, must send to the company or its transfer agent for the notice
shares, within one month after the date of the notice,
(a) a written statement that the dissenter requires the company to

purchase all of the notice shares,
(b) the certificates, if any, representing the notice shares, and

• The dissenter is deemed to have sold and the company has been deemed
to purchase the shares (notwithstanding anything in the articles)

• Rights attached to shares terminates



Dissent/ Appraisal Remedy – Continued

• A company and a dissenter may agree on the amount of the payout
value of the notice shares and, in that event, the company must
promptly pay that amount to the dissenter, or

• A dissenter who has not entered into an agreement with the company
may apply to the court and the court may
(a) determine the payout value of the notice shares of those

dissenters who have not entered into an agreement with the
company under subsection (1), or order that the payout value of
those notice shares be established by arbitration or by reference
to the registrar, or a referee, of the court,

(b) join in the application each dissenter, other than a dissenter who
has entered into an agreement with the company, and

(c) make consequential orders and give directions it considers
appropriate.



Dissent/ Appraisal Remedy – Continued

Promptly after a determination of the payout value for notice shares has
been, the company must
• pay to each dissenter the payout value applicable to that dissenter's

notice shares, or
• If a the company is insolvent or payment would render the company

insolvent deliver a notice to the dissenter and the dissenter may,
• within 30 days after receipt, withdraw the dissenter's notice of

dissent, in which case the company is deemed to consent to the
withdrawal, or

• if the dissenter does not withdraw the notice of dissent, the
dissenter retains a status as a claimant against the company, to be
paid as soon as the company is lawfully able to do so or, in a
liquidation, to be ranked subordinate to the rights of creditors of
the company but in priority to its shareholders.



Other types of actions

• Investigations BCA s248
– on the application of one or more shareholders who, in the aggregate,

hold at least 1/5 of the issued shares of a company, the court may appoint
an inspector to conduct an investigation of the company.

– Court may order an inspector where there are reasonable grounds to
believe that there has been oppression, the affairs of the company are
being carried on with an intent to defraud any person, the company was
formed for a fraudulent purpose, or persons who are associated with the
formation or affairs of the company have acted fraudulently or
dishonestly;

– Investigator may order production of records and examine persons under
oath

– Inspector’s report is evidence in proceedings



Other Shareholder Action Cont.. 
• Court Ordered Shareholder Meetings BCA s186

– May be for any reason the court considers appropriate
– Court may give directions

• Remedying corporate mistakes BCA s 229
– Breach of the BCA, failure to comply with memorandum or articles; proceedings or

consent resolutions have been rendered ineffective
– Court must consider effect on Shareholders directors officers and creditors
– Does not affect 3rd party rights unless the court so orders

• Applications to court to correct records BCA s 230
– Court may restrain Company from holding AGM or issuing dividend before

correction is made and can order compensation to aggrieved party
• Enforcement of duty to file records BCA s 231



Other Shareholder Action Cont.. 
• Family Law / Matrimonial Proceedings

• Class Actions
– Can be virtually any type of action including oppression actions



How to Avoid Shareholder Disputes

• Don’t make them a shareholder

• Shareholder agreements

• Proper corporate governance

• Majority fails to recognise rights/ expectations of minority

• Anticipate problems & proper communication

• Know who your client is- offer independent advice



Shareholder Agreements 

• Provide for how to manage an operate the business
• Delineate expectations regarding:

– Nature of the business is;
– Expectations of the shareholders (financing, sweat-equity, 

guarantees, etc.);
– How the business is run;
– How profits are distributed;
– How death and disability affect ownership.

• Provide a mechanism to extricate shareholders from the 
business (shotgun, piggyback, drag-along, RFR, etc.)



Proper Corporate Governance

– Compliance with BCA
– AGM

– Auditor appointed (unless unanimously waived)

– Equal treatment of shareholders

– Compliance with  Articles

– Proper Documentation

– Treat Individual Stakeholders fairly commensurate 
with corporation’s duties as a responsible 
corporate citizen
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